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We live in an increasingly digitized world where we are always “online” and 
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always connected to other people. This change has led to a blurring of the 

lines between employees’ private lives and working lives. People have, 

through their connectedness, a new outlet for opinions and thoughts, which 

can be expressed anytime and anywhere. This means that online posts can 

be made during working hours and on employer-supplied phones and 

computers and that they can be about the employer, about co-workers, 

about customers, or about the poster’s political or religious views, sexual 

orientation, or physical disability. This also means that employees’ personal 

use of social media, freedom of expression, and privacy expectations collide 

with employers’ desire to protect themselves and their public image. 

 

Employers may therefore have an interest in present and future employees’ 

social media activity. Even if peoples’ online presence is a great source for 

information when screening candidates for a new position or when 

monitoring present employees, it may also be a great source for trouble. It 

can be argued that social media monitoring is as much a source for 

information as it is a practice that threatens present and future employees’ 

freedom, dignity, and privacy. Even if an employer makes a sound and 

legitimate decision about whom to offer an interview or a promotion, or 

whom to fire, the employer is sure to fight an uphill battle in court if the 

plaintiff finds out, or even only claims, that he or she could be the target of 

disparate treatment because of information made readily available through 

their social media accounts. 

 

There is no set case-law concerning refusal-to-hire cases or firing cases in 

America, Canada, or Sweden, so there is no precedent where the courts 

have defined clear boundaries for employee’s right to express themselves in 

social media and what expectable right they have to privacy; or to what 

extent employers can monitor employees’ social media activities. What is 

clear is that if an employer, when using social media in hiring and firing 

decisions, doesn’t balance negligent hiring liability risks1 against the 

individual’s freedom of speech (for public-sector employees) or 

 

1 Katherine A. Peebles, Negligent Hiring and the Information Age: How State 

Legislatures Can Save Employers From Inevitable Liability, 53 Wm. & Mary L. 

Rev. 1397 (2012) Part I.B. 



right to personal expression (for private-sector employees in the EU2 and 

the US3); privacy laws; “off-duty” conduct statutes; and anti-discrimination 

laws, he risks ending up with a plethora of charges brought against him. 

 

Employers should therefore be consistent in their use of social media and 

should also issue a clear social media policy for their employees. This is not a 

guaranteed safeguard, though, since an employer’s decision to terminate an 

employee have been overturned even if a social media policy was in effect,4 

at the same time as decisions to fire employees for discussing work-related 

matters with co-workers online, engaging in what could be labeled a 

protected concerted activity, have been upheld.5 American courts have at 

times however explicitly refrained from trying to set a precedent on a case 

involving relatively new technology, stating that it was still too early to draw 

any conclusions that might later give rise to unforeseen and unwanted 

consequences.6 

 

Swedish law and case-law is equally unclear on issues about employees’ use 

of social media to vent negativities about the employer. Speaking negatively 

online about an employer can be just cause for termination, since this 

doesn’t follow the good faith performance doctrine prevalent in Swedish 

labor law; but it is far from being a clear cut question. The firing decision has 

to be made considering the circumstances in each case, weighing the 

employees’ privacy expectations as well as right to personal expression 

against the employee’s good faith performance duty to the employer as well 

as the employers’ right to hire the best suited and fire the worst suited 

employees. 

 

This has led the Swedish Labour Court to strike down on a free school’s 

decision to fire its headmaster for posting sexually oriented material on his 

personal Facebook page, even though he explicitly refers to his employer on 

his profile page by stating his title as headmaster, the name of the school, 

and a link to the school’s website.7 The plaintiff’s posts on his Facebook page 

was made by him in his role as a private person, not in his role as 

headmaster. The court stated that his actions therefore fell within what 

every person have a right to express and communicate to others. 



 

2 For cases affecting legal frameworks within the EU, see Fuentes Bobo v. 

Spain (2000-02-29), Palomo Sánchez et al. v. Spain (2011-09-12), and 

Heinisch v. Germany (2011-07-21). 

3  For a discussion about how the Fourth and Fourteenth Amendments 

affect also private-sector employees’ rights, see Kevin J. Conlon, Privacy in 

the Workplace, 72 CHI.-KENT L. REV. 285, 289–91 (1996) and Don 

Mayer, Workplace Privacy and the Fourth Amendment: An End to 

Reasonable Expectations?, 29 AM. BUS. L.J. 625, 626 (1991). 

4 For several examples, see Office of the General Counsel, Division of 

Operations – Management, Memorandum OM 12-31 (Jan. 24, 2012). 

5 Ibid. 

6 City of Ontario v. Quon, 130 S.Ct. 2619, 560 U.S. 746 (2010). 

7 Swedish Labour Court case no 2012:25. 

These cases have also, even though Sweden doesn’t employ punitive 

damages, led to considerable costs for the employers in terms of legal fees, 

damages, interest and, in case the media covers the story, bad will. This is, in 

other words, a legal gray area, and before a more thorough evidentiary 

record is developed it is difficult to know how the court will judge in any 

single one case. 

 

These questions also affect the insurance market, since it leads to great 

uncertainty for all parties. Employees do not know what they can and what 

they can’t say online (especially so if the employer hasn’t drafted a clear 

social media policy), which increases the likelihood of previous employees 

suing for wrongful termination, restriction of the freedom of speech and 

expression, or some other charge that can be brought against the employer 

in the specific case. The insured can, at the same time, end up with higher 

premiums as well as legal fees that isn’t covered by its insurances. This is 

particularly a problem for companies on the Swedish market, since legal 

disputes between employer and employee often are exempt under the 

standard legal costs insurance policies and liability insurance policies, and 

discrimination damages often are exempt under the standard liability 

insurance policies. The insurers that cover these damages can end up with 

significant increases in damages as the insured companies sees what they 



think is a gold mine of information and scrutinizes everything they can find 

on present and future employees. 

 

Exactly how the insurance market will respond to companies’ use of social 

media when hiring and firing, and how this will affect the insurers and the 

insureds, is a topic that needs to be investigated further. 
 

 


